10

11

12

13

14

15

16

17

18

19

20

21

22

BEFORE THE

| LLI NO S COMMERCE COMM SSI ON

I N THE MATTER OF:

COMVONWEALTH EDI SON COMPANY

Petition to Make Housekeepi ng

Revi si ons and a Conpli ance

Change To Filed Rate Fornul a.

Met pursuant

BEFORE:

DOUGLAS P. SCOTT, Chairman

Chi cago,
Novenber

No. 14-0316

I[11inois

24,

to notice at

2014

9:30 a. m

JOHN T. COLGAN, Comm ssioner (via video)
ANN McCABE, Comm ssi oner
SHERI NA E. MAYE, Conm ssioner
VALLE, Comm ssi oner

M GUEL del

SULLI VAN REPORTI NG COMPANY, by

Christine L.
Li cense No.

Kowal ski ,
084-004422

CSR



10

11

12

13

14

15

16

17

18

19

20

21

22

ORAL ARGUMENT BY: PAGE
MR. CLARK M. STALKER 6
MS. KI MBERLY SWAN 16
MS. KAREN L. LUSSON 23
MS. CHRI STI E HI CKS 31

REBUTTAL BY:

MR. CLARK M. STALKER 37
MS. KI MBERLY SWAN 44
MS. KAREN L. LUSSON 47
MS. CHRI STI E HI CKS 49



10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RMAN SCOTT: Ready in Springfield,
Comm ssi oner Col gan?

COMM SSI ONER COL GAN: Yes, Chairman. We're
ready here.

CHAI RMAN SCOTT: Very good. Thank you.

Pursuant to Section 200.850 of the
Comm ssion's Adm nistrative Rules, | now convene oral
argunent before the Illinois Commerce Comm ssion in
Docket No. 14-0316. This is Commonweal th Edi son
Company's Petition to Make Housekeepi ng Revi si ons and
a Conpliance Change to their Filed Rate Fornul a.

Wth me in Chicago are
Comm ssioner M Cabe, Comm ssioner del Valle, and
Comm ssioner Maye. Wth us in Springfield is
Comm ssi oner Col gan. | "' m Chairman Scott.

As the Comm ssion noticed to the
parties, the scope of oral argument may enconpass the
foll owi ng topic:

Pl ease define "fornmula rate structure”
as it used in Section 16-108.5.

Participants are directed to keep

their arguments within the scope of this issue unless
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directed by a Comm ssi oner.

Oral argument in this case was noticed
for today, November 24, 2014, at 9:30 a.m and all
partici pants should have received both the notice and
a schedule for today's oral argument. As stated in
our notice, in addition to the topics already
identified, the parties should also be prepared to
answer any questions regarding the record or
pertinent | aw.

There are four parties participating
in today's arguments. The parties may divide their
allotted time between initial argument and rebuttal,
and in ConEd's case, surrebuttal. So please |let us
know before you begin if you plan to reserve tinme.

In terms of the order of presentation,
as indicated in the agenda, we will start with ComEd,
foll owed by Staff of the Illinois Commerce
Comm ssion, then the Attorney General's Office, and
the Citizens Utility Board. We will use the same
order for rebuttal.

We have three tinely-received exhibits

from ComeEd for today's oral argument.
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A timekeeper, Ms. Luckey, will be
monitoring the time in Chicago. She is sitting on ny
| eft. So you should be cognizant of your time usage,
and we will attenpt to give the presenter a warning
one m nute before your time is expired. So if
you're -- on your original argument -- whatever you
say you're going to use for your original argument,
you'll get the one m nute before that time is
compl et ed.

Agai n, please |let both the
Comm ssioners and ti mekeeper know if you are
reserving any time for rebuttal or surrebuttal. To
keep things on schedule, your tinme allotnment is
inclusive of Comm ssion questions and any rel ated
answers, so please do be judicious with your time.

Turning now to oral argument, first we
will hear from ComkEd through its attorney, Clark
St al ker.

M. Stal ker, you'll have 15 m nutes
for your initial presentation, rebuttal, and
surrebuttal. Wuld you Iike to reserve any tine,

sir?
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MR. STALKER: Yes, your Honor. | would reserve

5 mnutes --
CHAI RMAN SCOTT: Very good.
MR. STALKER: -- for rebuttal and/or
surrebuttal.
CHAI RMAN SCOTT: Very good. You can start
whenever you're ready, sir.
ORAL ARGUMENT
BY
MR. STALKER:

Good morning, M. Chairman and
Comm ssioners, both here in Chicago and in
Springfield.

It is not disputed that the fornmula
rate | aw, commonly known as EI MA, prohibits changes
to the formula rate structure in an annual update
proceedi ng. Changes to the formula rate structure
are made in a Section 9-201 proceeding. Over the
past three years, however, ConEd's formula rate
structure has frequently been challenged in the
company's annual update proceeding.

Here, the Proposed Order adopting
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Staff and the AG s proposal |oses sight of the fact
t hat the Comm ssion has already approved ConEd's
formula as required under ElI MA Section 16-108.5 and
recommends that ConmEd's formula rate structure be
redefined sinply as Summary Schedul es FR A-1 and

FR A-1 REC. And that's all caps, R-E-C

ComEd mai ntains that there is no basis
to redefine its structure, and, in fact, to be
compliant with EIMA, it's formula rate structure nust
be Schedules FR A-1, A-1 REC, and also the schedul es
and appendi ces that support FR A-1 and A-1 REC.

So what is the harmif ComEd's fornula
rate structure is now replaced with the truncated
structure adopted in the Proposed Order? First, the
truncated structure is not in conpliance with EI MA
second, ConmEd's annual update proceedi ngs will
continue to involve out-of-scope structure issues;
and, third, there will be annual uncertainty and | ack
of standardi zati on and transparency in the formula
and its process which violate express provisions in
El MA.

Let me first clarify what ComEd is not
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requesting here. ComEd's fornula rate structure has
not and will not in any way dim nish the Comm ssion's
authority to scrutinize ComEd's costs and rates. The
| CC, Staff, and interveners will continue to analyze
ConEd's rates for prudence and reasonabl eness just as
t hey have in the past and do so today as expressly
called for by EI MA.

Costs will continue to be chall enged
and adj ustnments made even if the Comm ssion reaffirns
ConEd's formula rate structure definition as adopted
earlier. And ComEd's fornula rate structure does not
del ay rate-making adjustments or inpose burdens on
Staff and interveners.

So what i s ConmEd requesting here
today? Simply for the Comm ssion to clarify the
confusion and uncertainty that has persisted for the
past three years and to continue to have its formula
rate structure be defined as Schedule FR A-1, A-1
REC, along with the supporting schedul es and
appendi ces referenced and incorporated in its formula
whi ch conprise Exhibit 1 before you

If I could please direct your
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attention to Exhibit 1, you'll see here that this --
on the first page is an index listing all of the
schedul es and appendi ces that conmpri se ConEd's
formul a. You'll note that Schedule FR A-1 and
A-1 REC are nmerely two of, you know, approximtely 12
schedul es and 11 appendi ces.

Turning your attention to Pages 2 and
3, you'll see there that this is a screenshot of
Schedule FR A-1 and A-1 REC. These are merely
summary schedul es which merely capture totals from
t he other schedul es which follow, yet this is what
t he Proposed Order now finds to be ComEd' s fornul a.

You'll note in the mddle there's a
source colum. The source colum refers to ConmEd's
supporting schedul es and appendi ces which show where
the revenue requirement calculations came from The
formula clearly is much more than FR A-1 and A-1 REC.
You can see these references to the various schedul es
where the data is being pulled from

This shows how fully transparent
ComEd's fornmula is, which EIMA requires. FR A-1 and

A-1 REC alone are not transparent. A-1 and A-1 REC
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al one do not contain references to FERC Form 1 data
which is the source of the fornmula cost inputs.

The Comm ssion's Oral Argument Notice
asked the parties to define "fornula rate structure”
as it is used in Section 16-108.5. If I could please
direct your attention to the second exhibit in which
ComEd has their excerpted key relevant provisions
from El MA whi ch bear upon the definitional issue.

You'll see on the left-hand col um
three -- three bullet -- three paragraphs excerpted
from EI MA. Under EIMA, the utility is allowed to
recover its reasonably and prudently incurred
expendi tures through a performance-based formula rate
structure designed to provide regulatory certainty
for the utility.

The utility's fornula rate structure
i's not supposed to be subject to yearly attack which
crates regulatory uncertainty. This is not to say
the formula cannot be chall enged, but doing so nerely
has to occur in a separate Section 9-201 proceeding.

Directing your attention to the bottom

of the left-hand colum, the key provision there

10
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states that EIMA maintains a prudence and

reasonabl eness review, but it defines a ratemaking
process that requires specificity, standardization,
and transparency, which only ConEd's definition of
the formula provides. This standard and transparent
approach is also what's allowed for certainty in a
shorter time frame for updates over traditional

rat emaki ng.

If I could briefly walk you through
that right-hand colum -- and I'I|l spare you all the
detail -- but you'll see there that the
performance- based fornula rate approved by the
Comm ssion shall do the followi ng, and there are six
subparagraphs that foll ow.

Each of those -- and I'mreferring now
to the utility's actual costs -- the actual year-end
capital structure, the cost of equity, the basic
certain protocols, the ROE Collar, and the annual
reconciliation. No cost data or cal culations found
in FR A-1 or A-1 REC will support those six itens
standi ng alone. All inputs and cal cul ati ons for

those six structural conponents are found in the

11
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supporting schedules to ConEd's formula.

Turni ng your attention to Page 2 of
the exhibit, EIMA requires that ComEd's fornmula rate
structure protocol and initial rates be established
in one docket. The formula structure is not to be
changed going forward unl ess done so in a
Section 9-201 case.

ConEd filed its proposed formula rate
structure protocols and initial rates in
Docket No. 11-0721. As discussed in ConmEd's briefs
here, ComEd mai ntains that Comm ssion Orders in
11- 0721 and subsequent compliance filings clearly
adopted ConmEd's definition of the formula, but this
fact seems to have gotten | ost over the past 2 years.
However, in 11-0721, the Comm ssion al so adopted a
position that a rul emaking should foll ow regarding
formul a structure.

In ConEd's first fornmula rate update
case, which was Docket 12-0321, the | CC again adopted
the majority of ConEd's schedul es, but again
reassured all parties that a rul emaking was

forthcom ng. Unfortunately, the fact that ComEd's

12
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formul a has already been deci ded has become somewhat
muddl ed and the rul emaki ng has never occurred.
| nstead the Comm ssion took up the fornula rate
structure issue in a standal one Ameren case.

So why should the Comm ssion reaffirm
ComEd's fornula rate structure definition? ComEd's
formula structure is consistent with the statute. | t
provides clarity, transparency, certainty, which the
Proposed Order currently does not do.

El MA repeatedly says the formula is to
be popul ated with FERC Form 1 data, but Schedul es
FR A-1 and A-1 REC do not contain references to FERC
Form 1. Only ComEd's ot her schedul es and appendi ces
cite to FERC Form 1 in source of its nunbers.

lronically, but, | think, tellingly,
the 1CC's FRU Orders, the Formula Rate Update Orders,
include and attach approximtely 20 pages of siml ar
information including rate base and expense
schedul es, the ROE Collar, and interest cal cul ati ons
that ComEd uses in its formula structure. It's the
same information in the same buckets, just a slightly

different format than how ComEd woul d present the

13
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dat a.

| ndeed, following the Comm ssion's
Formul a Rate Update Orders, no party has chall enged
ConEd's conmpliance filings which use ConEd's fornula.
So no one has had any di sputes using ConmEd's fornula
as ComkEd defines it.

El MA prohi bits changes to the fornula
unl ess they're made in a 9-201 proceeding. There
have been several 9-201 proceedi ngs over the past
three years which have fine-tuned discrete issues
with ComeEd's fornmula structure. These have included
cash working capital, ADIT on reconciliation, the ROE
Col | ar cal cul ation, the WACC -- WA-C-C -- gross-up,
and in this case, the depreciation calculation
There are few, if any, structural issues remaining to
be chal |l enged at this point.

Adopting the Proposed Order's
truncated version of ConmkEd's formula structure will
open up the annual formula rate update to
out - of -scope attacks that underm ne the certainty,
standardi zati on, and transparency in the formula.

The Comm ssion should reaffirm that ComEd's fornmul a

14
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rate structure definition should be adopted here.
Thank you
CHAlI RMAN SCOTT: Okay. Thank you.
Any questions?
| believe you're pretty close to right
on the time that you -- you said, so you'll have your
5 m nutes remaining.
MR. STALKER: Gr eat .
CHAI RMAN SCOTT: Thank you, M. Stalker.
Al'l right. Next we'll hear from
Ms. Kimberly Swan representing the Staff of the
I'1'linois Commerce Conmm ssion.
Ms. Swan, you'll have 10 m nutes.
Woul d you like to reserve any time?
MS. SWAN:  Yes, Chairman. l'd Iike to reserve
any of my remaining time for rebuttal.
CHAI RMAN SCOTT: That will be fine. Thank you.
Go right ahead.

MS. SWAN: Thank you

15
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ORAL ARGUMENT

BY

MS. SWAN:

Good mor ni ng, Chairman and

Comm ssi oners. Kim Swan for the Staff wi tnesses of
the I'llinois Commerce Comm ssion. The phrase
"formula rate structure” as it is used in Section
16-108.5 was not defined by the legislature and it i
ambi guous. \When a statute is anbiguous |like this,
t he Conmm ssion enjoys great discretion in
interpreting the meaning of the statute as |ong as
that interpretation is reasonable.

Havi ng said that, Staff believes that

S

the phrase "formula rate structure" should be defined

to mean the Comm ssion approved formula rate tariff
whi ch includes only Schedules FR A-1 and FR A-1 REC.
This definition is consistent with the Order in

Docket 11-0721, ConmEd's initial formula rate case,

wherein the Comm ssion approved only Schedules FR A-1

and FR A-1 REC for the formula rate tariff. Since
only the formulas -- excuse nme -- formats for those

schedul es were approved, only changes to those two

16
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schedul es should require a Section 9-201 proceedi ng.

Al so in Docket 11-0721, the
Comm ssion's Order stated that other schedul es,
appendi ces, and work papers may be part of the
filing, but that they were not part of the tariff.
Under Article 9 of the Public Utilities Act, the
Comm ssi on approves tariffs; therefore, the
Comm ssion would not approve those other supporting
schedul es, appendices, and work papers. This is both
practical and consistent with the Conm ssion's past
practice. | mportantly, EIMA requires consistency
with that past practice.

Despite ConEd's argunments to the
contrary, the Comm ssion has never approved the other
supporting schedul es and appendi ces as part of the
formula rate structure. ConEd references as support
for its position the Final Order in
Docket No. 13-0318. In that Order, certain issues
wer e not addressed because i ssues had already been
decided in a separate proceeding, Docket No. 13-0553,
not because the issues would have required changes to

t he schedul es and appendi ces that necessitated a

17
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9-201 proceeding as ComEd argues.

ConEd inplies by this argument that
t hose schedul es and appendi ces were consi dered part
of the formula rate structure, but as | already
menti oned, the issues were beyond the scope of that
docket because they'd already been decided. The
Comm ssion never made a determ nation of whether it
woul d have been appropriate to litigate those issues
in the formula rate reconciliation docket or not.

Staff's definition is also consistent
with the Comm ssion's actions in Docket 13-0318
wherein ComEd objected to Staff's adjustment to cash
wor ki ng capital because ConmEd clainmed it would
requi re changes to certain supporting schedul es,
appendi ces, and wor k papers.

The Comm ssion disagreed with ConmEd
and found that the cash working capital should be
cal cul ated using inputs fromthe year to which it
applies regardl ess of which schedul es, appendi ces,
and wor k papers could be changed to make t hat
cal cul ati on. No Section 9-201 proceedi ng was

required for those -- for approval of those changes.

18
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Staff's definition is also consistent
with the Comm ssion's recent decision interpreting
this very phrase as applicable to Ameren, the only
other utility filing fornmula rates under EIMA in
Docket Nos. 13-0501 and 13-0517. I n that proceeding,
t he Conmm ssion held the phrase "formula rate
structure” means only Schedules FR A-1 and
FR A-1 REC

The Comm ssion should interpret the
same statutory |anguage the same way for each utility
and should make consi stent findings among siml ar
dockets unless there is good rationale in the record
to deviate from previous decisions. There's no such
rational e here.

In stark contrast to Staff's proposed
definition, ComEd' s definition would lead to
uncertain results, which may be -- which nust be
avoi ded when interpreting statutory | anguage. Under
ConEd's definition, all schedules and appendices
woul d be part of the fornmula rate structure and could
not be changed outside of a Section 9-201 proceeding,

but the Comm ssion has a statutory directive to

19
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ensure formula rates are prudently incurred and
reasonabl e.

The Comm ssion's ability to approve
adjustnments within a formula rate case woul d be
hanpered by the Company's definition since only
adj ustnments that could be accommodated by the
exi sting schedules could be approved. This is
contrary to the Act's directive to ensure rates are
prudently incurred and reasonabl e.

Additionally, if a separate 9-201
proceedi ng was to be opened in connection with every
formula rate case every year, it would be very taxing
on Staff, the other interveners, and the Conm ssion
itself. Those 9-201 proceedi ngs would have to be
finalized by Novenmber 30th in order for each of the
changes to be effective for the next fornula rate.
But we can't identify what ComEd woul d characterize
as formula changes until discovery is complete or
even after our direct testimony is filed in the
formula rate case. At that point, the Staff would be
required to file an essentially duplicate docket to

litigate those issues which would be burdensome,

20
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unnecessary, and a waste of adm nistrative resources.

The inevitable consequences of
adopting Staff's -- or, excuse me -- ComkEd's proposal
coul d not be avoided and the Comm ssion should reject
ConEd' s proposal. Any interpretation of a statutory
phrase that could render the related statutory
directive meaningl ess should be avoi ded.

ConEd al so argues the Comm ssion --
urges the Comm ssion to delay making a decision on
this definition so contenplative rulemaking on this
i ssue can be initiated and conpl et ed. I n doing so,
ConEd ignores two recent Comm ssion deci sions:
first, that such a rul emaking no | onger seens
prudent; and, second, that in the Interim Order in
this very proceeding, the Conm ssion already made it
clear that it would consider a definition of formula
rate structure as it applies to ConEd.

Now, as its name inmplies, the formul a
rate structure is a formula cal culated as any
mat hemati cal formula should be. Just |ike any other
mat hematical formula, it has inputs which may change,

but the fornmula itself does not. As defined, a

21
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mat hematical formula is a special type of equation
t hat shows the relationship between different
vari abl es.
Hence, the formula is set, just as
Schedul es FR A-1 and FR A-1 REC are set and cannot be
changed wi thout a Section 9-201 proceedi ng; but the
inputs thenselves are variable, just as the
supporting schedul es, appendi ces, and work papers are
vari able and that they can be nodified wi thout a
Section 9-201 proceeding. This mathematical fornula
is what |l ends the utilities the certainty that
they're | ooking for.
Therefore, Staff recommends the
Comm ssion adopt's Staff's definition of fornula rate
structure in this proceeding, which if adopted would
refer only to Schedules FR A-1 REC -- or, excuse
me -- FR A-1 and FR A-1 REC
CHAI RMAN SCOTT: Thank you, Ms. Swan.
How nmuch tinme?
MS. LUCKEY: 3 m nutes.
CHAlI RMAN SCOTT: 3 m nutes remining.

MS. SWAN: Thank you

22
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CHAI RMAN SCOTT: Very good. Thank you.

Next we'll hear from Ms. Karen Lusson
representing the People of the State of Illinois from
the Attorney General's Office.

Ms. Lusson, you'll have 10 m nutes.
Woul d you like to reserve any time?

MS. LUSSON: Yes, | would. If | could, |I'd
i ke to reserve 2 m nutes.
CHAlI RMAN SCOTT: Very good. Thank you. Go
ri ght ahead.
ORAL ARGUMENT
BY
MS. LUSSON:

Thank you, Chairman Scott and
Comm ssioners. The issue before you today is the
identical issue that you just recently addressed in
the Ameren formula rate definition Docket 13-0501 and
0517. There you adopted Staff Wtness Ebrey's
definition of the tariff as the two-page FR A-1 and
FR A-1 REC schedul es, the very same definition that
Staff, as Ms. Swan just indicated, this office, the

AG s office, and CUB are asking you to adopt in this
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case.

There are no facts in the record that
support deviating fromthat conclusion in the Ameren
docket. There's no rationale that supports any such
deviation. The statute is the same statute. The
process should be the sane.

The problem with ComEd's position, as
Ms. Swan has highlighted, is that adoption of what I
call the Conpany's everything-but-the-kitchen-sink
definition of the tariff would hanmstring your ability
to set just and reasonable rates in annual formula
rate update proceedings.

ComEd' s definition, which would
include all 31 pages of the FR A-1 and FR A-1 REC,
and all of these supporting -- 29 supporting pages of
supporting schedul es would mean that every backup
schedule for the tariff is unchangeable in a fornula
rate docket wi thout a new Section 9-201 proceeding
being filed and litigated at the same time as the
annual formula rate docket.

Under ConEd's definition of the

tariff, if the Comm ssion Staff or any intervener
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wanted to chall enge an existing input to the rate
that's included in those supporting schedul es or make
a place for a new adjustment or input that's needed,
they have to file a separate 9-201 proceedi ng under
t hat definition. And then rate setting, to an even
greater extent than it already is, becones a battle
of resources.

WIl the Comm ssion Staff and
i nterveners have the resources to file a separate
Section 9-201 complaint in the mddle of a formula
rate case? We know ConmEd will and -- if they want to

change a backup schedul e, but not necessarily so with

interveners and Staff. If the end goal is setting
just and reasonable rates each year -- and | think
that is the goal -- it gets a whole |ot harder to

achi eve under ComEd's definition.

The facts are these: over the | ast
two years, the Comm ssion and interveners, as well as
ComeEd and Ameren, have had to file a total of eight
dockets to i nmplement new fornula rates in just two
years, 2014 and 2015, based on the interpretation of

the tariff that ConmEd hopes you'll adopt in this
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docket .

That's the case because of the
uncertainty surrounding the definition of the tariff.
And any change to an acconpanying rate schedul e
proposed by a party was thought to possibly require
the filing of a complaint in order to permt you, the
Comm ssion, to even consider that proposed adjustnment
and set formula rates for the com ng year that were
just and reasonabl e.

Again, let me enphasize, it's just not
t he Comm ssion and the interveners who have had to
initiate these 9-201 proceedings. The conpanies
t hensel ves have been making these additional filings
when they come upon changes in backup schedul es that
t hey believe need to be made. Ameren did it in 2013
and now ConEd is here in this docket with the change
on the cash working capital.

And if -- well, don't -- don't |et
ComEd kid you here. There's nothing easy or sensible
about this two-prong process. Having to draft
compl aints, as Ms. Swan pointed out, after you've

filed direct testimony in the formula rate docket --
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because that's the first time you're hearing that, in
fact, ComEd believes it's a challenge to the rate
structure -- is taxing on both human and fi nanci al
resources and it's conpletely inefficient.

Under ConEd's definition of the rate
tariff, we go froma single set of direct, rebuttal,
and surrebuttal testinonies in the formula rate
docket to two sets of direct, rebuttal, and
surrebuttal testinonies. We go fromthe usual one
set of hearings to a parallel double set of hearings.
We go fromthe usual four sets of briefs in a single
docket to eight sets of briefs.

So I'd have to conclude -- and
hopefully you will, too -- that this clearly was not
the intent of the General Assenbly when it passed the
formul a rate process. El MA, which established the
formula rate frame work, the formula ratemaking
process, was designed to ensure the annual recovery
of the costs that the electric utilities invest in
for distribution, infrastructure, transm ssion, and
smart grid infrastructure, those increnental

i nvestments that the Act requires.
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The quid pro quo is that the utility
gets to come each year before the Conmm ssion and ask
to recover their actual costs fromthe prior year,
their projected plan of investments in the com ng
year, and then a reconciliation of the prior year's
revenue requirement with their actual costs. But the
creation of a rigid 31-page fornula rate tariff that
could not be analyzed in these actual annual fornula
rate proceedi ngs was never a part of that |egislative
bargain, contrary to what ComEd says.

And in changi ng how ComEd recovers its
costs, as Ms. Swan highlighted, the General Assenbly
definitely retained your ability to apply Article 9
rat emaki ng adjustments that you've applied in every
general rate case to these formula rate proposals.
The statute specifically references that ability in
Section 16-108.5(c), which outlines the annual
formula rate process, and 16-108.5(d)(3), which
outlines the annual reconciliation process.

But a rigidly-defined tenmpl ate
containing all -- again, all of these back supporting

schedul es for A-1 and A-1 REC constricts -- defining
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material to include all of those restricts your
ability to do just that, determ ne just and
reasonabl e rates based on the Conpany's proposals.

Now, ComEd references transparency in
support of its position, but the concept of
transparency in the Public Utilities Act relates to
t he understandability of rates and the cost
information that makes up the rates.

The backup schedul es and the work
papers will still be the focus if Staff Wtness
Ebrey's proposed definition is adopted. They're
still to be exam ned in the formula rate proceeding
under either definition of the tariff. And after
three years of review and Conm ssion approval, the
acconpanyi ng schedul es and work papers now have the
wei ght of consi derable Comm ssion precedence.

So the nunmber of adjustments that
you've seen proposed to be made each year has
di m ni shed. But, again, the bottomline is there's
no transparency about a process that requires two
separate proceedings to establish a set of rates for

one year.
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Defining the tariff as the two-page
FR A-1, FR A-1 REC schedul es ensure that -- ensures
that Staff and interveners will have the ability to
i nspect ComEd's presentation of formula rate inputs
in that proceeding so that unusual, unreasonable
calculations can't be made to establish just and
reasonabl e rates. But the nmore pages you include in
a tariff, the nore you create a rigid template that
hamstrings that ability to set just and reasonable
rates.

And we can't |l ose the forest for the
trees here. The ElI MA statute was about setting a
stream i ned, annual rate-setting process. It was not
about creating a double-tiered, two-prong process
t hat exhausts the financial and human resources of
Staff and interveners.

You made the right call in the Ameren
case. There's nothing in the record that suggests
that this -- this decision should be any different.
We urge you to adopt Staff Wtness Ebrey's definition
in this case.

Thanks for the opportunity to address
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you.
CHAI RMAN SCOTT: Thank you, Ms. Lusson.
Ms. Luckey, how much time does she
have?
MS. LUCKEY: The 2 m nutes she's reserved.
CHAI RMAN SCOTT: The 2 m nutes? Okay. Very
good.
We' [l next hear from Ms. Christie
Hi cks representing the Citizens Utility Board.
And you will also have 10 m nutes.
Woul d you like to reserve any time?
MS. HICKS: |1'd like to reserve 2 m nutes as
wel | .
CHAI RMAN SCOTT: Very good.
ORAL ARGUMENT
BY
MS. HI CKS:
Good mor ni ng, Chairman and
Comm ssioners. Christie Hicks representing the

Citizens Utility Board. And CUB agrees with Staff

this case that the -- and with the AG that the term

"formula rate structure" as used in Section 16-108.5

n
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to be defined as Schedules FR A-1 and FR A-1 REC.
The Proposed Order correctly adopts Staff's proposed
definition, which is consistent with the spirit and
the letter of statute as well as with the
Comm ssion's previous decisions on this issue. The
Comm ssion should adopt the Proposed Order's anal ysis
and concl usi on.
l'd first like to note the
Comm ssion's broad authority under the Public
Utilities Act. From the findings and intent of the
Act, the General Assembly made cl ear that the
Comm ssion should effectively and conprehensively
regulate utilities. Article 9 requires that rates be
just and reasonable, and the burden of proof is on
the utility to establish justness and reasonabl eness.
Now, the ElI MA states that the
Comm ssion's review of the formula rate shall be
based on the same evidentiary standards as would be
applied in a traditional 9-201 proceedi ng. I
recogni ze that the Comm ssioners are well aware of
| anguage of the statute, but | believe it worthy of

enphasis in this proceeding where ConEd, in their own
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words, would Iike to review you -- would like to
[imt you to reviewi ng only the annually updated

i nput data provided by a participating utility under
t he EI MA.

ConEd' s proposed definition of fornula
rate structure severely limts what can be litigated
in an annual formula rate proceedi ng and underm nes
the Comm ssion's authority to do its job. ConEd' s
statutory interpretation arguments focus on the theme
that ElI MA requires a standardi zed and transparent
formula rate structure.

ComEd has argued here today that their
definition, which would -- could require nultiple
litigated proceedi ngs every year, doesn't dimnish
the 1CC' s ability to review rates and doesn't burden
Staff or interveners. ComEd i s wrong.

As noted in CUB's reply brief and by
Ms. Lusson here today, ComEd's fornula rate has been
the issue of at |east seven |ICC dockets over a
17-mont h period, and this docket was bifurcated,
essentially creating the workload of an eighth

docket. Only two of those dockets were the
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statutorily-mandated annual update proceedi ngs. It's
simply absurd to argue that we should continue on
like this or that this is what the General Assenbly
intended in passing the formula rate | aw.

ComEd is not the only public utility
with rate cases pending and CUB participates as much
as possible to protect the interests of consuners,
but somet hing has to give. | expect that ComEd, with
five lawyers on this case alone, is |less concerned
about preservation of resources; but neither CUB nor
the Comm ssion has the ability to simply hire nore
hel p at someone el se's expense should, in the next
year and a half, ComEd have eight or nine or ten
litigated proceedings.

Surely the General Assembly, in
passi ng EI MA, did not intend to subvert the
Comm ssion's authority and ability to review rates
for justness and reasonabl eness sinmply because a
utility's superior resources wore down the ability of
the Comm ssion or its Staff or interveners to
meani ngfully participate in all of these cases.

The Proposed Order notes that the only
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apparent reason for requiring two separate dockets
with two separate time lines is a year-long delay in
i mpl ementing reasonabl e changes. There is another
consequence as well, and that is Conm ssion resources
and Staff and intervener resources are stretched
possi bly to the breaking point.

ComEd is correct that a formula rate
must include sufficient specificity to operate in a
standardi zed manner and updated in a transparent
process. It's sinply illogical to argue that
mul ti ple dockets each year to approve the sanme set of
rates is the most standardized or the nost
transparent approach.

The fact that the parties have agreed
to expedite the schedules in some cases so that the
decisions line up for the Comm ssion's benefit this
year is no guarantee that such agreements will be
reached in the future. And indeed to expedite
schedul es and to require these dockets to move at an
even qui cker pace every year puts -- inposes an even
greater burden on the Comm ssion and its Staff and

i nterveners.
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The Comm ssion and Staff and
interveners already litigate a nine-nonth proceeding
every year for each participating utility under EIMA
To protect non-utility parties' abilities to
meani ngfully participate in the formula ratemaking
process, the Comm ssion nust limt the issues that
requi re separate proceedings to those actually
delineated by the Act. Staff's definition achieves
t hat goal .

Thank you

CHAI RMAN SCOTT: Questions?

Thank you, Ms. Hicks.

MS. LUCKEY: She'll have 5 m nutes.
CHAI RMAN SCOTT: Okay. So now we'll go to
rebuttal. M. Stal ker, you've got 5 m nutes between

this and surrebuttal if you...
COMM SSI ONER Mc CABE: Can | ask a question?
CHAI RMAN SCOTT: Yes. You have a question.
COMM SSI ONER Mc CABE: M. Stal ker --
MR. STALKER: Yes.
COMM SSI ONER Mc CABE: -- I"mjust trying to --

El MA was supposed to, as people have referenced,
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sinmplify and standardi ze the recovery of

i nvest ment. So in your --

address how that reconciles with some of
statements by the other

briefs -- I"mjust trying to get

myself, so --

in rebuttal,

t he EM

if you' d help
the

parties today and in their

my head around that

MR. STALKER: Gr eat . Thank you.

COMM SSI ONER MAYE: Can | add something? |'m
not sure if you already addressed this, but I'm sure
t hat you probably will; but in the event that you
won't, I'd |Iike you to address some of the

al |l egations of the preservation or

judicial resources and that

type of thing.

MR. STALKER: I will. Thank you
COMM SSI ONER MAYE: Thank you.
REBUTTAL
BY

MR. STALKER:

Maybe 1

first, Comm ssioner Maye.

anything to its fornula that

Comm ssion authority,

St af f

ConmEd i s not

or

Il start

with your

i ntervener

wasti ng of

guesti on

doi ng

woul d di m ni sh

ability to
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chal | enge the reasonabl eness, the prudency of its
costs. You do a very effective job today chall enging
on an annual basis all of the cost inputs that come
from these supporting schedules, and that's where |
think we're -- we're somewhat tal king past one
anot her.

Everyt hi ng that appears in these
vari ous supporting schedules which provide the data
to the two summary schedules -- the two summary
schedul es standi ng al one are an empty shell. They
collect the input fromthe supporting schedules. And
there's nothing that requires -- in the Act that
requires the tariff itself to contain all 30 pages.

It says here the performance-based
formula rate shall be inplenmented through a tariff
filed with the Comm ssion consistent with the
provisions of the section. So, again, as it stands
there today, the inputs and calculations will be
and -- and -- have been and will be scrutinized
carefully, and you do a very effective job of that.

Comm ssioner McCabe, | think -- if |

can address your question, the -- sort of the
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bargain, so to speak, that was part of EIMA was that
in exchange for the sizable investment in modernizing
the infrastructure, including the smart grid and the
smart meter inplenmentation, et cetera, that the quid
pro quo was a -- that the utility would get a

f ormul a- based structure that would be transparent,

t hat would be certain, provide regulatory certainty,

t hat woul d be standardi zed, that wouldn't lead to
sort of a yearly, more traditional rate case
proceeding with challenges to the structure and --
which truly is inefficient. ComEd has no interest in
expendi ng excess hours and dollars in -- in extra
proceedi ngs.

And | think -- as | tried to make the
point in my opening comments -- the 9-201 proceedings
t hat have occurred, which addressed four or five
significant components of the formula, have been
effective in fine-tuning the fornula. | honestly
don't know as | sit here that there are many nore of
t hese sort of significant cost conmponent issues -- |
mean, formula structure issues that still need to be

sort of litigated, but, you know, we'll see.
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If I -- if | could just briefly direct
your attention to my Exhibit 3, which essentially
tries to depict what this whole dispute is about,
what we have here is essentially a blueprint. And
what the current Proposed Order and my opponents’
viewis, is that that top page to the blueprint is
all that is necessary. If you want to build a house,
you just need to |look at this top page and you'll see
t hat house there and you should be able to build it.

What we're saying is that on Page 2,
not quite. It takes the expense cal cul ations, rate
base cal cul ati ons, cost of capital and -- along with
ot her summary schedul es toget her which provide the
necessary foundation to build the house.

If I could just pretend this is a
Power Point and have you page through Pages 3, 4, and
5, you'll see that the house is being built with
di fferent quadrants. The rate base cal cul ation
consi sts of two schedul es and six appendi ces; expense
cal cul ation, four schedules and three appendi ces;
cost of capital includes two schedul es.

And then on Page 6, you have other
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summary schedul es, leading to the fact that ConmEd's
formula rate structure consists of those two summary
schedul es plus the four quadrants that flowinto it.

On Page 8, what you see here is that
under today's Proposed Order, you barely -- you only
have a roof. You don't have any of the essenti al
foundati onal data, specificity, and transparency that
ComEd needs in its -- or that ConmEd has in its
supporting schedul es and appendi ces.

And if I -- in final seconds here, 1'd
just say that the Ameren decision, because there is
no res judicata here, does not bound ComEd in any
way, and ComEd has to be assessed on its own record

and its own facts and | egal issues.

CHAI RMAN SCOTT: That's true, but, | mean, it's
t he same statute. | mean, we're tal king about a
statutory interpretation here. | mean, | realize

what the | anguage in the Ameren case said; but
essentially we're interpreting the same statute that
al ways applied to the two conpanies once they opted
intoit. So why -- why would --

MR. STALKER: Yeah, that's true --
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CHAI RMAN SCOTT: \What facts do we have here
t hat would make it different than what we decided in
t he Ameren case?

MR. STALKER: Well, | nmean, | think ComEd | ust
has a different factual record here. MWhich I agree
that the statute is the statute, but if you apply it
to ConEd's record versus Ameren's, you know, | think
you can reach a different concl usion.

CHAlI RMAN SCOTT: Let me -- let me just follow
up -- | know we're running out of time, but let me
just follow up on the question from Comm ssi oner
McCabe because it's the one that's been bothering me,
t oo, and maybe you can clarify it.

When EI MA was -- was initiated and
passed, the justification for it was having things
happen in more real time to elimnate | ag. I f we
stick with having to do the two proceedi ngs,
including some that you may initiate and have
initiated in the past, that can delay things out far
beyond what woul d happen through the annual case.

So doesn't that seem to go agai nst

what -- what you and the others who were proponents
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of EIMA were arguing for in the first place?

MR. STALKER: Yeah, valid concern,
M. Chairman. The two proceedings that the statute
calls for -- this isn't ComkEd's idea. The statute
says, you know, if you're going to challenge the
utility's formula, do so in a 9-201 proceeding.

That proceedi ng does not have to be
t he parade of horribles, the inefficient process
that -- that is being expressed here today. This
current proceeding, why we're here today, is a 9-201
proceedi ng, and we've been able to get it done
efficiently in six months. So that would be, |
think, a fair assessment on what we can expect these
sort of proceedings to involve. So to your concern,
| don't see it ever spilling beyond the statutory
ni ne-month deadline of a formula rate update
proceedi ng.

Again, and |'ve said this now a few
times, 1'd like to think that we've now identified
over the past two years, the key structural issues
t hat have been chall enged and nodified: you know, the

ADI T, cash working capital, WACC gross-up. So, for
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| ack of a better term the bigger ticket items have
been honed in and on and, | would say, you know,
fixed and modi fied and the Conmpany has made

adj ust ment s.

And | think the fact that we've had
subsequent Fornmul a Rate Update Orders and conmpliance
filings that have not been chall enged that have
i ncorporated Comed's fornmula structure and its
schedul es and appendi ces suggests everyone's okay
with it on both sides.

CHAI RMAN SCOTT: Thank you. Appreciate it.

Ms. Swan, you've got 3 m nutes.

MS. SWAN: Thank you

REBUTTAL
BY
MS. SWAN:

M. Stal ker stated that nothing is
required -- requires a tariff to contain all 30 pages
of the fornmula rate structure; but this contradicts
his statement that ComEd's interpretation does not
underm ne the Comm ssion's authority.

As the PO pointed out, the Comm ssion
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only approved the structure and format of Schedul es
FR A-1 and FR A-1 REC. But under ComEd's
interpretation, the Conmm ssion will be bound by the
ot her schedul es, appendi ces, and work papers, which
wer e never approved.

Second, Mr. Stal ker touched on his
anal ogy of a blueprint with the formula rate
structure. Now, | don't pretend to have any
architectural expertise and I don't think I really
need it. | don't think you do either. ComEd opted
to commt to certain EIMA requirements in exchange
for a fornmula rate, not an architectural blueprint.
And as | already touched on in my direct, this is
more of a mathematical formula. It's not a
bl ueprint.

And, finally, to your question,

Chai rman Scott, | don't think that these extended
dockets which can cause updates to be del ayed al nost
up to two years is consistent with the rational e of
t he EI MA st at ut e.

As the PO states, the -- it could take

al nost two years fromthe time issues are discovered
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in a formula rate update docket until they're
actually reflected in rates under ConEd's
interpretation of a formula rate structure. | think
t hat shoul d be avoi ded.

CHAI RMAN SCOTT: ls there -- is there any
reason -- going by what M. Stal ker says -- in your
opi ni on, any reason to believe that because sone of
the |l arger issues are out of the way and this one was

able to be expedited to line up with the proceeding

t hat that couldn't happen in the -- in the future?
MS. SWAN: | think until this -- up until now,
the parties have been -- have made a concerted effort

to align the two schedul es; but there's nothing that
requires the parties to agree to those hastened
schedules. And the parties could very well refuse to
do so, causing us to have this issue with the tim ng
just because -- but the 9-201 statute and the EIMA
statute have different time requirements, time franmes
t hat don't coincide with each other.

CHAI RMAN SCOTT: Any ot her questions?

Okay. Thank you, Ms. Swan.

MS. SWAN: Thank you
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CHAI RMAN SCOTT: Ms. Lusson, 2 m nutes.

MS. LUSSON: Thank you

REBUTTAL
BY
MS. LUSSON:

As we all know, Section 16-108.5(c)
has been open to various interpretations that have
ended up in the courts, back before the General
Assenmbly, but with -- but the words that ComEd is
asking you to focus on are the words "structure" or
"protocols" and they're really not defined otherwi se
in the statute, and so this is absolutely within your
di scretion. You used that discretion in the Ameren
case. And, again, the facts just don't -- in this
case, don't change or point to a different result.

| would note, too, that -- earlier
M. Streicher (sic) indicated that you've already
established a tariff for the fornmula rate structure
that is |larger than the A-1 Schedule and the A-1 REC
Schedul e, and | would disagree with that. There's
nothing in the 11-0721 Order that points to that.

And, in fact, the Company's own publicly filed tariff
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at Pages 417 through 437 only include the A-1 and
A-1 REC schedul es.

And, finally, about the blueprint

anal ogy, | don't think that's an apt anal ogy, nor did
Ms. Ebrey. And she, | think, addressed it very well
in her rebuttal testinmony. She testified -- | think

she rem nds the Comm ssion that a blueprint is
certainly first approved; but as the construction
process goes along, the -- the support for the
bl ueprint and the many pages associated with the
bl ueprint require adjustments. Maybe the wi ndow is
3 inches off to the left or the door opening is too
smal |l or whatever.

| woul d suggest that every time those
i naccuraci es or problens are identified, the
homeowner does not run back to the Zoning Board of
Appeal s to get that change made. They propose it to
the contractor and the change is made and then
ultimately approved by the building inspector. And
ConEd's -- under ConEd's analysis, that homeowner
woul d have to run back to the Zoning Board each time

to get a new blueprint approved. So, again, we would
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reject that anal ogy.

Again, nothing in the evidence
supports deviating from your original conclusion in
t he Ameren docket. And we, again, support
Ms. Ebrey's proposed A-1 and A-1 REC definition.

Thank you

CHAI RMAN SCOTT: Thank you, Ms. Lusson.

Ms. Hicks, you have 5 m nutes left, |
bel i eve.

REBUTTAL
BY
MS. HI CKS:

| would just like to touch on
M. Stalker's response to Chairman's Scott's question
where M. Stal ker stated that even having these
mul tiple dockets every year, that he doesn't
anticipate in the future that it's likely to spil
over the nine-nonth process, and after all, we were
able to get this docket done in six nonths. But |
guestion whether that's really a good thing. s it
really good for the Comm ssion, is it really good for

rat epayers, is it even really good for the utilities
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to try to condense these inportant decisions now and
make t hem happen as quickly as possi bl e?

What if an issue came up in an annua
formula rate update that we didn't discover unti
several months into the process? Then are we going
to try to expedite that decision and have you make a
decision on three months' notice or two months'
notice? It sinply doesn't make sense, and it sinmply
doesn't jive with the EIMA's supposedly stream ined
process.

That's all | have. Thank you

CHAI RMAN SCOTT: Okay. Thank you very much.

Thank you, everyone, for your
preparation and for your argunment today. And we're
adj ourned. Thank you.

(Wher eupon, the above matter

was adj our ned.)
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